YEARBOOK OF EUROPEAN UNION AND 
COMPARATIVE LAW-YEUCL 
Vol.3, 2024 Article 14 


What is the role of the national judge, through conforming 
interpretation, in protecting the law of the Union? 


Stephanie Housman 


DOI: 10.5281/zenodo.14062928 


Follow this and additional works at: 
https://yeucl.free.nf/index.php/yeucl 


Recommended Citation 


Housman, S. (2024). What is the role of the national judge, 
through conforming interpretation, in protecting the law of the 
Union?. Yearbook of European Union and Comparative Law, 
vol. 3, 691-729, Article 14 


Available at: 
https://yeucl.free.nf/index.php/yeucl/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in Yearbook of European Union and Comparative Law. For more 
information, please contact: YEUCL@usa.com 


691 


What is the role of the national judge, through conforming 


interpretation, in protecting the law of the Union? 


DOT: 10.528 1/zenodo. 14062928 
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Abstract: The present work aims to highlight, through the 
jurisprudence of the Court of Justice of the European Union, the 
relative obligation of interpretation based on the “conforming 
interpretation” of the law of the Union. The conflict between 
national and binding rules of the Union was from the beginning 
a problem that was resolved through the preliminary reference 
and with the jurisprudence, which had the aim of integrating, 
interpreting, shedding light, harmonizing the rules of the Union 
with respect to national law. On the other hand, the role of the 
constitutional courts, as well as the national supreme courts, 
within the scope of this procedural process, have had the 
opportunity to highlight, through the use of conforming 
interpretation, rules of the Union, disapplying and shedding light 
and resolving doubts, problems relating to rules that were in 


conflict with the law of the Union. 
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Introduction 

Since the birth of the European Union the challenge and the 
“problem” of a technical, legal mechanism of adaptation of 
national law to the law of the Union, was a reality, which is 
accompanied up to the present day and especially after the 
Treaty of Lisbon. All the Member States with the help of the 
national judges interpret the law of the Union in a manner 
consistent with the rules of the Union. 

The implementation of directives and of any binding norm, on 
the part of the domestic law, as well as the direct effectiveness 
of its norms, have given effect to various judgments of the Court 
of Justice of the European Union (CJEU), to report a failure to 
comply with the state nature. The domestic norms incompatible 
with provisions and regulations as well as the character of direct 
applicability put in the forefront the legislative action that is 
translated through suitable measures to guarantee the full 
effectiveness of the law of the Union. The intervention of the 
legislator often slows down but also respects the obligations 
derived from the Treaty of Lisbon. 


The process of harmonization, European integration as a 
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technical, legal process of adaptation takes support cues from 
various principles such as that of loyal cooperation, which 
informs the Union and its Member States' to bind themselves on 
national law that ensures the primacy and respect of the law of 
the Union through methods of adaptation of a jurisprudential 
nature’. 

The CJEU has given the domestic judge, as a natural judge of 
the law of the Union (Betlem, 2002; Haket, 2015), a crucial role 
that guarantees the correct, immediate application of the law’. 
Thus, the common judge has at his disposal useful tools that 
resolve the conflict between the national and European norms. 
That is, the non-application of a national norm, the preliminary 
reference (Broberg, Fenger, 2014), the constitutional incident 


and the obligation of compliant interpretation. Compliant 


1CJEU, Opinion 1/09 (Unified Patent Litigation System) of 8 March 2011, 
ECLI:EU:C:2011:137, I-01137, par. 68. C-202/24, Alchaster of 02 September 2024, 
ECLI:EU:C:2024:645, not yet published. 

2CJEU, C-103/88, Fratelli Costanzo of 22 June 1989, ECLI:EU:C:1989:256, I- 
01839. 


3CJEU, CJEU, C-573/17 Poptawski of 24 June 2019, ECLI:EU:C:2019:530, 
published in the electronic reports of the cases, par. 116: “(...) the construction of the 
area of freedom, security and justice cannot be achieved unless the incorrect 
applications of Union law can be effectively neutralised by national judges, who, it 
must be remembered here, play a primary role in this regard (...)”. C-64/16, 
Associagéo Sindical dos Juizes Portugueses, of 27 February 2018, 
ECLI:EU:C:2018:117, published in the electronic reports of the cases, parr. 1, 18, 27. 
In this sense see also the next case: C-216/18 PPU, Minister for Justice and Equality 
of 25 July 2018, ECLI:EU:C:2018:586, published in the electronic reports of the 
cases, parr. 32-33, parr. 32-33: “(...) entrusts the burden of ensuring judicial review in 
the legal order of the Union not only to the Court but also to the national courts. 
Those courts therefore perform, in cooperation with the Court, a task assigned to them 
jointly in order to ensure that the law is observed in the interpretation and application 
of the Treaties (...)”. 
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interpretation imposes on the national bodies and judges to 
interpret the domestic law together with the possibility of 
prescriptions of the law of the Union‘. 

The domestic judge thus allows the relative application of a 
national rule in a way that avoids the relative conflict with the 
rules of the law of the Union (Amtenbrink, Vedder, 2021). 

In other words, the principle of compliant interpretation assumes 
in time an essential role of adaptation of domestic law to the 
contents and objectives of the order of the Union based on the 
hypothesis of a national legislation that does not ensure with a 
precise manner the implementation of the law of the Union. 
Representing the adaptation technique thus acquires and 
constitutes limits of use and relationship with other principles of 
a complicated nature but with the final objective of guaranteeing 
the primacy of the law. 

Thus the stages of development of compliant interpretation 
highlight critical aspects of its application, which are verified 
through the superior courts of each Member State of the Union, 


that obtain the obligation prescribed by the same judge of the 


ACJEU, C-492/18 PPU, TC of 12 February 2019, ECLI:EU:C:2019:108, 
published in the electronic reports of the cases, par. 68. C-486/18, RE v. Praxair MRC 
of 8 May 2019, ECLI:EU:C:2019:379, published in the electronic reports of the cases, 
par. 60. C-486/18, Praxair MRC of 8 May 2019, ECLI:EU:C:2019:379, published in 
the electronic reports of the cases, par. 37. C-467/18, Rayonna prokuratura Lom of 19 
September 2019, ECLI:EU:C:2019:765, published in the electronic reports of the 
cases, par. 60. C-681/18, KG (Missions successives dans le cadre du travail 
intérimaire) of 14 October 2020, ECLI:EU:C:2020:823, published in the electronic 
reports of the cases, par. 65. 
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Union’. 


Limitation and nature of the principle of conforming 
interpretation 

The principles of the Union and the obligation of conforming 
interpretation not only find effective recognition in every 
conventional text but also go back to the CJEU, which considers 


that the: 


“(...) system of the treaty, (...) allows the national judge to ensure, in the 
context of its competences, the full effectiveness of the community rules 
when it resolves the dispute submitted to it (...)” (Drake, 2005; Berry, 
Homewood, Bogusz, 2013; Woods, Watson, 2017; Dawson, De Witte, 
2022)°. 

The judge of the Union changes its principle in the national legal 


systems, which adapt its content to a precise function of its own 
legal system thus attributing a distinct relevance that respects its 
relative use by the national constitutions and at the same time 
also by international law (Alonso Garcia, 2008). The principle 


5CJEU, Borgmann, C-1/02 ofr 1st April 2004, ECLI:EU:C:2004:202, I-03219, 
par. 30. C-300/11, ZZ of 4 June 2013, ECLI:EU:C:2013:363, published in the 
electronic reports of the cases, parr. 50-51). C-543/12, Zeman of 4 September 2014, 
ECLI:EU:C:2014:2143, published in the electronic reports of the cases, par. 58. C- 
32/00, Commission v. Boehringer ot 26 February 2002, ECLI:EU:C:2002:119, I- 
01917, par. 53. C-286/90, Poulsen and Diva of 24 November 1992, 
ECLI:EU:C:1992:453, I-06019, par. 9. 


6CIJEU, joined cases C-397/01 and C-403/01, Pfeiffer of 5 October 2004, 
ECLI-EU:C:2004:584, I-8835 par. 114. C-103/18 and C-429/18, Sanchez Ruiz and 
others of 9 March 2020, ECLI:EU:C:2020:219, not yet published, par. 121. C-550/19, 
Obras y Servicios Publicos e Acciona Agua of 24 June 2021, ECLI:EU:C:2021:514, 
published in the electronic reports of the cases, par. 76. C-492/22 PPU, CJ (Décision 
de remise différée en raison de poursuites pénales) of 8 December 2002, 
ECLI:EU:C:2022:964, published in the electronic reports of the cases, par. 63. joined 
cases C-6/90 and C-9/90, Francovich and Bonifaci of 19 November 1991, 
ECLI:EU:C:1991:428, I-05357, par. 33-35. C-76/14, Manea of 14 April 2015, 
ECLI:EU:C:2015:216, published in the electronic reports of the cases, par. 54. 
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thus constitutes the relative effects of a structural nature of the 
norm of the Union, which also implies the relative constraint of 
conformity with the national legal system and the primacy of the 
law of the Union. 

The compliant interpretation has found affirmation, through the 
Von Colson case’, as a case that disciplines and circulates the 
duty of the national judge, who interprets in a compliant manner 
the domestic law as a norm of the Union, that requires to ensure 
the effective implementation of the directives and Art. 288, 
letter 2 TFEU (Kellerbauer, Klamert, Tomkin, 2024) in the 
hypothesis that it is not transposed into national law®. 

This obligation arises as a negative consequence, which derives 
from an erroneous position of the directives’, from which the 
CJEU recognizes the purposes that the compliant interpretation 
pursues the needs of the law of the Union. Thus, the CJEU 


7CJEU, C-144/04, Mangold of 22 November 2005, ECLI:EU:C:2005:705, I- 
09981, par. 117. 


8CJEU, C-14/83, Von Colson of 10 April 1984, ECLI:-EU:C:1984:153, I-01891, 
par. 230. C-32/74, Haaga of 12 November 1974, ECLI:EU:C:1974:116, I-01201, par. 
6. C-111/75, Mazzalai of 20 May 1976, ECLI:EU:C:1976:68, I-00657, par. 10, 26-28: 
“(...) effectiveness of the directive, its interpretation, in cases such as the present one, 
can constitute for the national judge a useful guiding criterion in order to ensure the 
interpretation and application of the internal implementing law in a manner consistent 
with the dictates of Community law (...)”. C-31/87, Gebroeders Beenrijes of 20 
September 1988, ECLI:EU:C:1988:422, I-04635, par. 39. C-63/97, BMW of 23 
February 1999, ECLI:EU:C:1999:82, I-00905, par. 22. C-240/98, C-241/98, C-243/98 
to C-244/98, Océano of 27 June 2000, ECLI:EU:C:2000:346, I-04941, par. 21, 30. C- 
408/01, Adidas-Salomon and Adidas Benelux of 23 October 2003, 
ECLI:EU:C:2003:582, I-12537, par. 21. C-218/01, Henkel of 12 February 2004, 
ECLI:EU:C:2004:88, I-01725, par. 60. 


OCIJEU, C-334/92, Wagner Miret of 16 December 1993, ECLI:EU:C:1993:945, I- 
06911, par. 20. 
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affirms the obligation that is connected with the sources of the 
law of the Union and its own primacy'’, as well as with the 
framework decisions'' and the recommendations that are devoid 
of a binding efficacy”. 

Within this perspective and even before the Treaty of Lisbon 
came into force, the scope of application was extended by 
affirming the relative context in the first pillar as well as that of 
judicial and police cooperation in criminal matters'’. The judge 
of the Union specifies many times that the compliant 


interpretation ensures the judge in the case of: 


“(...) [national] rules preceding or following the adoption of the Union rule 


Bue 


The compliant interpretation represents a corollary based on the 
principle of the primacy of the law of the Union and the judge 
thus ensures the means of his power. Such obligation in any way 


limits the domestic legislation that seeks to regulate the matter 


1OCJEU, C-157/86, Murphy/An Bord Telecom Eireann of 4 February 1988, 
ECLI:EU:C:1988:62, 1-00673, par. 11. C-208/05, ITC of 11 January 2007, 
ECLI:EU:C:2007:16, I-00181, par. 66. C-441/14, Dansk Industri (DI), acting on 
behalf of Ajos A/S v. Estate of Karsten Eigil Rasmussen of 19 April 2016, 
ECLI:EU:C:2016:278, published in the electronic reports of the cases 

11CJEU, C-42/11, Lopes Da Silva Jorge of 5 September 2012, 
ECLI:EU:C:2012:517, published in the electronic reports of the cases, par. 53. 

12CJEU, C-322/88, Grimaldi of 13 December 1989, ECLI:EU:C:1989:646, I- 
04407. C-207/01, Altair Chimica of 11 September 2003, ECLI:EU:C:2003:451, I- 
08875, par. 41. 

13CJEU, C-105/03, Pupino of 16 June 2005, ECLI:EU:C:2005:386, I-05285, par. 
42-43. C-15/24 PPU, Stachev of 14 May 2024, ECLI:EU:C:2024:399, not yet 
published. 

14CJEU C-106/89, Marleasing v. La Comercial Internacional de Alimentacion 
SA of 13 November 1990, ECLI:EU:C.1990:395, 1-04135, par. 8. C-557823, SPAR 
Magyarzsazag od 12 September 2024, ECLI:EU:C:2024:737, not yet published. 
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as the object of its own directive. 

The principle in question requires the ordinary judge to take into 
consideration the domestic law in its entirety, thus verifying the 
application in a coherent manner of the act that contradicts its 
objectives’’. In this way, the CJEU establishes the relative 
application of the principle that does not prejudice in the 
national legal system in a consolidated manner a jurisprudential 
orientation that perhaps dates back incompatible with the 
objectives of a norm of the Union'®. The national judge 
disapplies the interpretation that accepts the superior judicial 
body that is adopted by other domestic authorities'’. The judge 
is not bound by the existence according to the CJEU of contrary 
interpretations that may result from the preparatory works of the 


national norm’®. 


15CJEU, C-131/97, Carbonari of 25 February 1999, ECLI:EU:C:1999:98, I- 
01103, parr. 49-50. C-270/97 and C-271/97, Deutsche Post of 10 February 2000, 
ECLI:EU:C:2000:76, I-00929, par. 62. C-456/98, Centrosteel of 13 July 2000, 
ECLI:EU:C:2000:402, I-06007, par. 16-17. C-350/03, Shulte of 25 October 2005, 
ECLI:EU:C:2005:637, 1-09215, par. 71. C-98/09, Sorge of 24 June 2010, 
ECLI:EU:C:2010:369, I-5861, par. 53. C-844/19, TechnoRent International and 
others of 12 May 2021, ECLI:EU:C:2021:378, par. 53. C-397/21, HUMDA of 13 
October 2022, ECLI:EU:C:2022:790, published in the electronic reports of the cases, 
par. 42. C-501/23, Finanzamt Wilmersdort actifs d’indépendant of 19 September 
2024, ECLI:EU:C:2024:776, not yet published. 

16CJEU, C-441/14, Dansk Industri (DI), acting on behalf of Ajos A/S v. Estate 
of Karsten Eigil Rasmussen of 19 April 2016, op. cit., par. 33. 

17CJEU, C-414/16, Egenberger of 17 April 2018, ECLI:EU:C.2018:257, 
published in the electronic reports of the cases. C-684/16, Max-Planck-Gesellschaft 
zur F6érderung der Wissenschaften of 6 November 2018, ECLI:EU:C:2018:874, 
published in the electronic reports of the cases, par. 60. D 

18CJEU, C-371/02, Bjérnekulla of 29 April 2004, ECLI:EU:C:2004:275, I- 
05791, par. 13. C-420/23, Faurécia of 29 September 2023, ECLI-EU:C:2023:534, not 
yet published. 
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The full effectiveness of Union law and its mandatory nature 
does not mean that it justifies its relative application without 
conditions. Thus, according to the CJEU, the national judge 
obliges and ensures an interpretation for the application of 
national law in accordance with the values and principles of the 
Union (Galmot, Bonichot, 1988)’ in: 


“(...) all cases in which this leaves him a margin of discretion” (...) and 
within the limits of his (...) competences” (Rosas, 2008)”'. 


The opportunity that safeguards the operation of an internal 
norm is stopped in front of a norm that sees the hermeneutic 
power to reserve the jurisdictional function, as an interpretation 
that conflicts with a literal fact, that is, an interpretation contra 


legem”. 


19CJEU, C-115/08, CEZ of 27 October 2009, ECLI:EU:C:2009:660, I-010265, 
par. 138. C-165/91, Van Munster of 5 October 1994, ECLI:EU:C:1994:359, I-03661, 
par. 34. C-185/97, Coote/Granada Hospitality of 22 September 1988, 
ECLI:EU:C:2022:424, I-05199, par. 18. C-262/97, Engelbrecht of 26 September 
2000, ECLI:EU:C:2000:492, I-07321, par. 39. C-335/21, Vicente (Action en paiement 
@honoraires d’avocat) of 22 September 2022, ECLI:EU:C:2022:720, not yet 
published, par. 72. C-91/08, Wall of 13 April 2010, ECLI:EU:C:2010:182, I-02815, 
par. 70. joined cases C-188/10 and C189/10, A. Melki and S. Abdeli of 22 June 2010, 
ECLI:EU:C.2010:363, I-05667 and C-112/13, A v.B and others of 11 September 
2014, ECLI:EU:C:2014:2195, published in the electronic reports of the cases. C- 
494/23, Maha of 4 October 2024, ECLI:EU:C.2024:848, not yet published. 


2OCJEU, C-357/06, Frigerio Luigi C C. od 18 December 2007, 
ECLI-EU:C:2007:818, I-12311, par. 28. 


21CJEU, C-306/12, Spedition Welter of 15 April 2013, ECLI:EU:C:2013:650, 
published in the electronic reports of the cases, par. 30. 


22CJEU, C-268/06, Impact of 15 April 2008, ECLI:EU:C:2008:223, I-02483, 
par. 100. joined cases C-378/07, C-379/07 and C-380/07, Angelidaki and others of 23 
April 2009, ECLI:EU:C:2009:250, I-03071, par. 199. C-12/08, Mono Car Styling of 
16 July 2009, ECLI:EU:C:2009:466, I-06653, par. 61. C-176/12, Association de 
mediation sociale of 15 January 2014, ECLI:EU:C:2014:2, published in the electronic 
reports of the cases, par. 39. C-505/14, Klausner Holz Niedersachsen of 11 November 
2015, ECLI:EU:C:2015:742, published in the electronic reports of the cases, parr. 31 
e 32. C-294/16, JZ of 28 July 2016, ECLI:EU:C:2016:610, published in the electronic 
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Interpreting in an operational, extensive and oriented manner is 
not sufficient in the event of a conflict between the rules. This 
means that when the path of compliant interpretation is 
abandoned, the judge continuing with other remedies at his 
disposal. Such non-compliance refers to the legislator as an 
interpretation that requires a conciliation of the irreconcilable”. 
The interpretation of an active nature moves towards respecting 
the limits of the law as well as the non-retroactivity, where in a 
general manner it refers to the separation of powers to creatively 
resolve such a problem™. The use of the principle in question 
determines and aggravates the criminal liability that acts in 


violation of its own provisions in this regard”. 


reports of the cases, par. 33. C-44/21, Phoenix Contact of 28 April 2022, 
ECLI:EU:C:2022:309, not yet published, par. 50. C-473/22, Mylan AB v Gilead 
Sciences Finland Oy and others of 11 January 2024, ECLI:EU:C:2024:8, not yet 
published. C-405/23, Touristic Aviation Services of 16 May 2024, 
ECLI:EU:C:2024:408, not yet published. 


23CJEU, see the conclusions of the Advocate General Maduro in case C-127/07, 
Arcelor Atlantique and Lorraine and others of 21 May 2008, ECLI:EU:C:2008:292, I- 
09895, par. 15. 


2ACIJEU, C-105/03, Pupino of 16 June 2005, op. cit., parr. 44-47. 


25CJEU, C-14/86, Pretore di Salé of 11 June 1987, ECLI:EU:C:1987:275, I- 
02545, par. 20. joined cases: C-74/95 and C-129/95, X, of 12 December 1996, 
ECLI:EU:C:1996:491, I-06609, par. 24. C-68/95, T. Port of 26 November 1996, 
ECLI:EU:C:1996:452, I-06065, par. 37. C-7/11, Caronna of 28 June 2012, 
ECLI:EU:C:2012:396, published in the electronic reports of the cases, par. 52. C- 
58/02, Commission v. Spain of 7 January 2004, ECLI:-EU:C:2004:9, I-00621, par. 28. 
C-457/02, Niselli of 11 November 2004, ECLI:EU:C:2004:707, I-10853, par. 29. C- 
384/02, Grengaard and Bang of 22 November 20005, ECLI:EU:C:2005:708, I-09939, 
par. 30. C-403/23, Luxone of 26 september 2024, ECLI:EU:C:2024:805, not yet 
published. 
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Critical aspects on the conforming interpretation of 
directives 

The conforming interpretation, as a general obligation of the 
Union, especially in the field of application of directives, raises 
many difficulties. The pendency of the transposition deadline of 
a directive is clarified in the Adeneler case, in which the CJEU 


states that: 


“(...) the national judge is required to interpret domestic law in conformity 
with the directive “only from the expiry of the transposition deadline of the 
latter (...)”?°. 


This exception refers to the timely transposition?’ of an 
obligation that extends to the period preceding the expiry of the 
deadline and that respects the relative freedom for the Member 
States, by adopting the transposition act™*. National judges can 


thus: 


26CJEU, C-212/04, Adeneler and others of 4 July 2006, ECLI:EU:C:2006:443, I- 
06057, par. 115. CJEU, C-144/04, Mangold of 22 November 2005, op. cit., see also 
the conclusions of the Advocate General in case: C-411/05, Palacios de la Villa of 15 
February 2007, ECLI:EU:C:2007:106, I-08531, parr. 79-97 and 131-138. C-475/12, 
UPC DTH of 30 April 2014, ECLI:-EU:C:2014:285, published in the electronic reports 
of the cases, par. 63. 

27See the conclusions of the Advocate General Cruz Villalon in case: C-510/13, 
E.ON Foéldgaz Trade of 19 Masrch 2015, ECLI:EU:C:2015:2325, published in the 
electronic reports of the cases, par. 28. Conclusions of the Advocate General Maduro 
in case: C-306/06, 01051 Telecom of 18 October 2007, ECLI:EU:C:2007:614, I- 
01923, parr. 21-26. C-381/23, Geferfer of 06 June 2024, ECLI:EU:C:2024:467, not 
yet published. 

28CJEU, C-129/96, Inter-Environnement Wallonie of 18 December 1997, 
ECLI:EU:C:1997:547, published in the electronic reports of the cases, par. 43. C- 
157/02, Rieser of 5 February 2004, ECLI:EU:C:2004:76, I-01477, parr. 66-68. 
Conclusions of the Advocate General Colomer in case C-64/06, Telefonica O2 Czech 
Republic of 27 February 2007, ECLI:EU:C:2007:118, I-04887, par. 43. 
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“(...) refrain as far as possible from interpreting domestic law in a way that 
would risk seriously compromising, after the expiry of the transposition 
deadline, the achievement of the result pursued by this directive (...)”, by 
blocking” or prohibiting the nullification of the results (...)””'. 

Thus, the CJEU asks the ordinary judge to make a distinction 


between the compliant interpretation so as not to compromise 
the results of the directive. This is a theoretical point of view 
that seems easy to follow, but it turns out to be complicated 
from a practical point of view’. The standstill obligation 
imposes on national judges not to jeopardise the useful effect 
(Liakopoulos, 2020a; Liakopoulos, 2020b) that the directive 
intends to pursue once implemented, it is also true that, in 
substance, it translates, in this hypothesis, into a_ softer 
declination of the actual obligation of compliant interpretation. 
Furthermore, starting from the date of entry into force of the 
said directive, the pre-existing national provisions are suitable to 


guarantee the conformity of national law with the latter (Seidel, 


29CJEU, C-212/04, Adeneler and others of 4 July 2006, op. cit., par. 12. 
Conclusions of the advocate General Maduro in case: C-422/05, Commission v. 
Belgium of 25 january 2007, ECLI:EU:C:2007:62, I-04749, parr. 46-49. C-380/23, 
Monmoriex of 12 July 2024, ECLI:EU:C:2024:500, not yet published. 

30Conclusions of the Advocate General Mancini in case: C-30/85, Teuling v 
Bedrijfsve-reniging voor de Chemische Industrie of 7 October 1986, 
ECLI:EU:C:1986:367, I-02497, par. 7. 

31CIJEU, C-14/02, ATRAL of 8 May 2003, ECLI:EU:C:2003:265, I-04431, par. 
58. C-316/04, Milieufederatie of 10 November 2005, ECLI:EU:C:2005:481, I-I- 
09759, par. 42. joined cases C-165/09 and C-167/09, Stichting Natuur en Milieu of 
26 May 2011, ECLI:EU:C:2011:348, I-04599, parr. 78ss. C-43/10, Nomarchiaki 
Aftodioikisi Aitoloakarnanias and others of 11 September 2012, 
ECLI:EU:C:2012:560, published in the electronic reports of the cases, par. 57. 

32CJEU, joined cases C-261/07 and 299/07, VTB-VAB of 23 April 2009: 
ECLI:EU:C:2009:244, I-02949, par. 35.C-81/05, Cordero Alonso of 7 September 
2006, ECLI:EU:C:2006:621, I-07569, par. 29. C-375/23, Meislev of 04 July 2024, 
ECLI:EU:C:2024:572. 
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2023)**. The domestic judge does not prejudice the objectives of 
an hermeneutic operation of a regulatory context, where he 
insists and pushes to ensure, implement compliance with a 
prohibition that nullifies results that exclude the possibility of 
anticipating direct effects of the directive and save the obligation 
of a compliant interpretation that asks the ordinary judge for the 
entry into force of the same™. 

The opposition, which characterizes the CJEU regarding the 
relative principle, arises from the use of compliant 
interpretation, where the production ban has direct effects of a 
horizontal nature (Bouveresse, Ritleng, 2018). The hypothesis of 
the directive, that is not integrated and that transposes part of a 
Member State and individuals, where the rules of its own 
internal law are equally valid before the national judge and 


provided that they have direct, concrete and unconditioned 


33CIJEU, C-33/70, SACE of 17 December 1970, ECLI:EU:C:1970:118, 1-01213, 
par. 13. C-41/74, Van Duyn of 4 December 1974, ECLI:EU:C:1974:133, I-01337, 
par. 12. C-194/08, Gassmayr of Ist July 2010, ECLI:EU:C:2010:386, I-06281, par. 
45: “(...) a provision of Union law is unconditional if it establishes an obligation 
which is not subject to any conditions or made dependent, as regards its observance or 
its effects, on the adoption of any act by the institutions of the Community or the 
Member States. It is sufficiently precise to be able to be relied on by an individual and 
applied by the courts when it establishes an obligation in unequivocal terms (...)”. 


34CJEU, C-81/05, Cordero Alonso of 7 September 2006, ECLI:EU:C:2006:621, 
1-07569. Conclusions of the Advocate General Darmon in case: C-177/88 and C- 
179/88, Dekker and others of 14 November 1989, ECLI:EU:C:1989:424, I-03941, 
par. 11. joined cases C-87/90 to C-89/90, Verholen and others of 29 May 1991, 
ECLI:EU:C:1991:314, I-03757, par. 15. C-313/02, Wippel of 18 May 2004, 
ECLI:EU:C:2004:607, 1-09483, parr. 58-63. Conclusions of the Advocate General 
Sharpston in the joined cases C-457/11 to C-460/11, VG Wort and others of 23 
January 2013, ECLI:EU:C:2013:34, published in the electronic reports of the cases, 
par. 127 
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effects, is taken into consideration by the CJEU. 

The CJEU has admitted that the production of effects to a rule 
that is not valid towards a state, as a direct vertical effect*, 
leaves the possibility of requesting the application of a rule 
between private individuals, thus creating direct horizontal 
effects*®. The logic of the ban is precise and known. 

The admission of effects protects the individual harmed by a 
state failure that does not allow the rules of a directive that does 
not transpose inverse vertical effects towards individuals. The 
prohibition of legitimate expectation responds to the validity of 
a national law, where the profiles of illegitimacy respect the law 
of the Union. 

It is highlighted that the profiles of substantial discrimination 
and the failure to recognize horizontal direct effects are able to 
arise problems, especially in the matter of employment between 
public employees and the state, that is between employer and 
defaulting party, where private individuals and circumstances as 
well as the employer have no responsibility for the failure to 
implement a directive that recalls the act addressed to the 


Member States (Craig, 1997; Timmermans, 1997, Mastroianni, 


35CJEU, C-148/78, Ratti of 5 April 1979, ECLI:EU:C:1979:110, I-01629, par. 
22. C-8/81, Becker of 19 January 1982, ECLI:EU:C:1982:7, I-00053, parr. 22. C- 
152/84, Marshall v. Southampton and South-West Hampshire Area Health Authority 
of 26 February 1986, ECLI:EU:C:1986:84, I-00723, par. 47, 

36CIJEU, C-91/92, Faccini Dori of 14 July 1994, ECLI:EU:C:1994:292, I-03325, 
par. 20. C-329/23,  Sozialversicherungstalt of 26 September 2024, 
ECLI:EU:C:2024:802, not yet published. 
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1999; Dashwood, 2007). 

The conforming interpretation replaces consequences with direct 
effects in acts. The judge interprets the internal legislation in a 
manner compliant with a directive, where the provisions are not 
disapplied. In such a way, a production of direct effects is 
extended to private disputes*’, highlighting and regulating as 
well as covering the direct effectiveness which is always small 
and brief™. 

A formal approach for the CJEU is based on the need to require 
and protect equal treatment for the application of Union law, 
guaranteeing thus the supremacy of law. The application of a 
conforming interpretation to a cross-border dispute allows a 
Member State in case the directive correctly transposes that the 
rules of its own internal law are valid against a citizen from 
another Member State who is against its own transposition, 


which has not been finalized. 


37See the conclusions of the Advocate General Sharpston in case: C-351/12, 
OSA of 14 November 2013, ECLI:EU:C:2013:110, published in the electronic reports 
of the cases, par. 44. conclusions of the Advocate General Stix-Hackl in case: C- 
131/04 and C-257/04, Robinson-Steel and others of 27 October 2005, 
ECLI:EU:C:2005:650, I-02531, par. 44: “(...) is precisely in disputes between private 
individuals (...) that the principle of interpretation of national law in conformity with 
Community law constitutes an indispensable principle to ensure the full effectiveness 
of Community rules (...)”. 

38Conclusions of the Advocate General Cruz Villalon in case C-176/12, 
Association de médiation sociale of 18 July 2013, ECLI:EU:C:2013:491, published in 
the electronic reports of the cases, par. 79: “(...) undeniable that in the case of a 
dispute between private individuals, even when the judge limits himself to 
invalidating or disapplying an illegitimate act, there will always be a party on whom 
an obligation will be imposed that he did not initially think he would have to assume 


Gar 
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A compliant interpretation is discounted in terms of legal 
certainty (Woods, Watson, 2017; Dawson, De Witte, 2022), 
where it entrusts private individuals with a current law that 
concerns recognized rights to the obligations imposed. Thus, the 
obligations use a compliant interpretation, from which the 
national legislation and the directive that is not transposed do 
not derive. Pending the transposition deadline, the means of 
interpretation that are adapted are not valid towards the Member 


States. In this regard, the CJEU states that: 


“(...) the compliant interpretation of the national provision must be ensured 
until (...) the Member State has adopted the legislative measures necessary to 
(implement) fully (the Union provision) (...)°’, since, even if it is consolidated 
(...). It interprets provisions of domestic law in a sense considered compliant 
with the precepts of a directive that cannot present the clarity and precision 
required to guarantee the need for legal certainty (...)”"°. 


The issue highlights and regulates the process of European 
integration and the construction of a direct effectiveness that 
brings elements of inconsistency into the legal system of the 
Union which thus gains defects of origin and of infant disease 


39CJEU,  C-338/91, | Steenhorst-Neerings of 27 October 1993, 
ECLI:EU:C:1993:857, I-05475, par. 32. C-239/85, Commission v. Belgium of 2 
December 1986, ECLI:EU:C:1986:457, I-03645, par. 7. C-314/23, AIR Nostrum and 
others of 04 October 2023, ECLI:EU:C:2023:842, published in the electronic reports 
of the cases. 


AOCJEU, C-144/99, Commission v. The Netherlands, of 10 May 2001, 
ECLI:EU:C:2001:257, I-03541, par. 21. C-167/73, Commission v. France of 4 April 
1974, ECLI:EU:C:1974:35, I-00359, par. 41. C-159/78, Commission v. Italian 
Republic of 25 October 1979, ECLI:EU:C:1979:243, I-03247, par. 22 C-104/86, 
Commission v. Italian Republic of 2 March 1988, ECLI:EU:C:1988:171, I-01799, 
par. 12. C-168/85, Commission v. Italian Republic of 15 October 1986, 
ECLI:EU:C:1986:381, I-02985, par. 11: “(...) maintaining unchanged, in the 
legislation of a Member State, a measure which is incompatible with a provision of 
the Treaty, even directly applicable in the legal system of the Member States, creates 
an ambiguous factual situation in that it keeps the interested parties in a state of 
uncertainty as to the possibility of appealing to Community law (...)”. 
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within the national legal system. 


Disapplication, damages action and adaptation remedies 

The compliant interpretation represents an opportunity for the 
national judge to safeguard the domestic rule, that is not in a 
perfect manner and in compliance with the objectives of the 
Union. As an exception to this, the Union gives direct 
application to the compliant interpretation, which constitutes not 
only an immediate and effective remedy to the national legal 
system which provides and guarantees the primacy of the Union 
but also is less invasive for domestic competences. Thus for the 
CJEU “no compliant interpretation of this provision is possible” 
(Pescatore, 1983). 

The principle, in this regard, allows the domestic judge to obtain 
the relative elimination of a rule in the domestic law of the legal 
system which is contrary with the constitutional rules of a 
Member State of the Union. If the domestic judge finds 
application to a regulation, the direct applicability that is given 
to him by the effect of the uniformity of domestic regulations is 
called to ensure*' and impose in a direct manner the 
disapplication of a national rule which is in advantage with the 


tule of the Union”. 


4ICJEU, C-282/10, Dominguez of 24 January 2012, ECLI:EU:C:2012:33, 
published in the electronic reports of the cases, par. 23. 


42CJEU, C-106/77, Finance Administration v. Simmenthal of 9 March 1978, 
ECLI:EU:C:1978:49, I-00629, par. 14. 
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However, it remains the possibility of interpreting domestic law 
in a manner consistent with the text of the regulation and in rare, 
exceptional cases with provisions that do not have direct effect 
and require national implementing measures*’. When the judge 
is called upon and applies provisions to a directive, there is no 
act of transposition and succession of use to guarantee the full 
effectiveness of the Union regulation and thus follow a precise 
order (Bouhier, 2012)“, which finds its basis in compliance with 
the principle of proportionality and the pursuit of legitimate 
objectives. 

In this way, the Union regulation achieves and does not exceed 


the limits that are necessary for its achievement*. It is possible 


A43CIJEU, C-106/77, Finance Administration v. Simmenthal of 9 March 1978, op. 
cit., par. 27: “(...) the provisions of the Treaty and the acts of the institutions, where 
they are directly applicable, have the effect, in their relations with the domestic law of 
the Member States (...) of rendering “ipso jure” inapplicable, by the very fact of their 
entry into force, any conflicting provision of pre-existing national legislation (...) 
there is even a ban on the transposition of regulations by the Member States, since 
such an operation would undermine the nature of the direct applicability of the act 
(...)”. See also: C-60/02, X of 7 January 2004, ECLI:EU:C:2004:10, I-00651, parr. 
59-61. C-403/98, Monte Arcosu of 11 January 2001, ECLI:EU:C:2001:6, I-00103, 
parr. 26-29. joined cases C-42/10, C-45/10 and C-57/10, Vlaamse 
Dierenartsenvereniging and Janssens of 14 April 2011, ECLI:EU:C:2011:253, I- 
02975, parr. 48-50. C-284/23, Hans Jacobs of 27 June 2024, ECLI:EU:C.2024:558, 
not yet published. 

4ACIJEU, C-97/11, Amia of 24 May 2012, ECLI:EU:C:2012:306, published in 
the electronic reports of the cases, parr. 27ss 

A5CJEU, C-482/17, Repubblic Czech v. European Parliament and Council of the 
European Union of 3 Deccember 2019, ECLI:EU:C:2019:1035, published in the 
electronic reports of the cases, parr. 76. joined cases C-517/19 P and C-518/19 P, 
Alvarez y Bejarano and others v. Commission of 25 March 2021, 
ECLI:EU:C:2021:240, published in the electronic reports of the cases, parr. 84ss. C- 
275/06, Promusicae of 29 January 2008, ECLI:EU:C:2008:54, I-00271, par. 68: “(...) 
authorities and courts of the Member States must not only interpret their national law 
in conformity with the said directives, but also ensure that they do not rely on an 
interpretation of them which conflicts with the above mentioned fundamental rights or 
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that: 


“(...) appropriate measures, the least restrictive must be used (...) and the 
inconveniences caused must not be disproportionate to the aims pursued 
(substitutability criterion) (...)”"*. 


The interpretation of national law in a manner consistent with 
the directive constitutes a first remedy, that the judge is called 
upon to apply in order to guarantee the primacy of the Union 


even in the case where the provision of a directive that is not 


t” 


endowed with direct effect*’ ensures that the national legal 


system continues the relative application of a national provision, 
avoiding the fracture that is created. 

The judge takes into consideration and sets aside a provision 
that comes from a national legal system that is in the stage of 
incompatibility with the law of the Union and that is effective in 
its own national legal system until the moment of its repeal 
(Simon, 2013). 


The compliant interpretation is not possible to arrive at a 


with other general principles of Community law, such as, for example, the principle of 
proportionality (...)”. 

A6CJEU, C-128/17, Poland v. Parliament and Council of 13 March 2019, 
ECLI:EU:C:2019:194, published in the electronic reports of the cases, par. 94. C- 
358/14, Poland v. Parliament and Council of 4 Mat 2016, ECLI:EU:C:2016:323, 
published in the electronic reports of the cases, par. 78. C-643/15 e C-647/15, Slovak 
Republic and Hungary v. Council of 6 September 2017, ECLI:EU:C:2017:631, 
published in the electronic reports of the cases, par. 206. 


47CJEU, C-212/04, Adeneler and others of 4 July 2006, op. cit., par. 113: “(...) 
obligation to interpret in conformity was imposed in particular in the case of lack of 
direct effect of a provision of a directive, either because the relevant provision is not 
sufficiently clear, precise and unconditional to exert such effect, or because the 
dispute is exclusively between individuals (...)”. C-554/14, Ognyanov of 8 November 
2016, ECLI:EU:C:2016:835, published in the electronic reports of the cases. C- 
212/04, Adeneler and others of 4 July 2006, parr. 58 and 61. C-283/23, Marhon of 04 
July 2024, ECLI:EU:C:569, not yet published. 
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national judge who considers the procedure of other instruments 
that has at his disposal as indispensable to ensure the application 
of the law of the Union*. Thus, it is highlighted that the relative 
elasticity that characterizes the interpretative activity of the 


judge does not mean that it is equivalent to the relative 


t” 


availability of the interpretative development*’. The obligation 


to interpret in accordance with the law ceases when: 


“(...) national law cannot be applied in such a way as to lead to a result 
2950 


compatible with that pursued by the Union law (...)”°". 
In this way, it is verified that the norm in question is precise, 


unconditional and that it disapplies the national norm that is in 
conflict’. The norm of the Union comes into play without 


invoking the requirement of direct effectiveness on the part of 


A8See the conclusions of the Advocate General Bobek in case C-187/15, Pépperl 
of 17 March 2016, ECLI:EU:C.2016:194, published in the electronic reports of the 
cases, par. 62: “(...) national legislation which is not compatible with Union law must 
be interpreted in accordance with the latter (...) proves impossible, the national 
legislation must be disapplied (...) interpretation in accordance with Union law would 
be more advisable, since it minimises the impact on the national legal system, 
provided that it still manages to ensure, by way of interpretation, a solution 
compatible with Union law (...)”. 


A9OCJEU, C-241/06, Lammerzahl of 11 October 2007, ECLI:EU:C:2007:597, I- 
08415, parr. 62 and 63. 


50CJEU, C-554/14, Ognyanov of 8 November 2016, op. cit., par. 66. 


51CJEU, C-249/85, Albako/BALM of 21 May 1987, ECLI:EUU:C:1987:245, I- 
02345, parr. 13ss. C-265/23, Volieva of 11 July 2024, ECLI:EU:C:2024:602, not yet 
published. C-347/96, Solred of 5 March 1998, ECLI:EU:C:1998:511, I-00937, par. 
30. C-327/00, Santex of 27 February 2003, ECLI:EU:C:2003:109, I-01877, parr. 62- 
65. C-125/01, Pflticke of 18 September 2003, ECLI:EU:C:2003:477, I-0937, par. 
48: “(...) the national judge must disapply the national provision (...) he finds that it 
does not comply with the rules of Community law and that, moreover, no compliant 
interpretation of the provision itself is impossible (...) should be remembered, more 
generally (...) national judge (...) has the obligation to guarantee the full effectiveness 
of such rules, disapplying (...) his own initiative, any conflicting provision of national 
legislation, even subsequent, without having to request or wait for its prior removal by 
legislative means or by any other constitutional procedure (...)”. 
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the individual and that the judge thus turns to the relevant 
constitutional court to verify the compatibility of a national 
norm that is in conflict with articles of the national 
constitution”. 

It is taken into consideration that the ordinary judge does not 
always make use of the preliminary reference of the CJEU 
(Pertek, 2021) when the relative doubt arises between the actual 
possibility that interprets the national rule in a compliant manner 
and with the directive that needs to proceed directly with its 
disapplication. Thus, divergences require because the 
administrative authorities and the national judges “do not allow” 


the judge of the Union to establish as it should: 


“(...) the interpretation compliant or the one most compliant (...) with 
Community law® (...). The interpretation provided by the Court following 
the reference could convince the internal judge to reconsider the perplexities 
expressed with regard to the limits of its interpretative action™ (...) to 


52See the conclusions of the Advocate General Sanchez-Bordona in case: C- 
573/17, Poptawski II of 24 June 2019, ECLI:EU:C:2019:957, published in the 
electronic reports of the cases, par. 60 “(...) proposed to disapply the internal practice 
in conflict with the Framework Decision, even if the latter cannot be considered a 
self-executing act. The Court, instead, held that “The principle of the primacy of 
Union law cannot (...) lead to calling into question the essential distinction between 
provisions of Union law having direct effect and those without it (...)”. 


53CJEU, C-346/05, Chateigneir of 9 November 2006, ECLI:EU:C:2006:711, I- 
010951, par. 22. C-108/96, Mac Quen and others of Ist February 2001, 
ECLI-EU:C:2001:67, I-00837, par. 18. 


DACIEU, C-506/04, Wilson of 9 September 2006, ECLI:EU:C:2006:587, I- 
08613, parr. 34 and 35. joined cases C-338/04, C-359/04 and C-360/04, Placanica and 
others of 6 March 2007, ECLI:EU:C:2007:133, I-01891, par. 36. C-275/06, 
Promusicae of 29 January 2008, op. cit., par. 38: “(...) regards the distribution of 
responsibilities within the system of cooperation established by Article 234 EC, it is 
true that the interpretation of national provisions is a matter for the national judges 
and not for the Court, the provisions of Community law (...) the Court is competent to 
provide the national judge with all the elements of interpretation specific to 
Community law which enable him to assess the compatibility of provisions of 
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underline the distance, insurmountable by way of interpretation, between the 
text of the internal rule and that of the provisions of the directive (...)”>. 


Such occasions are in conflict with the guarantees for legal 
certainty, where the interpretative judgment of the CJEU 
conveys to the national judge a national norm that is in 
conformity with the Union, imaginative, however, according to 
the light of its own literal data (Hilson, Downes, 1999; Betlem, 
Nollkaemper, 2003; Klamert, 2006). 

The result is thus prescribed by a relative directive that does not 
achieve through the compliant interpretation every single 
individual who asks the national judge for the relative 
compensation for damages in compliance with the conditions 
established according to the jurisprudence (Francovich case)”®, 
as well as the relative obligation to compensate individuals who 
fall on the Member States regardless of the relative capacity of 
the norm of the law of the Union to produce the relative direct 
effects’, also independently establishing and relying on the 
possible non-application of a national norm that is in conflict 
with the intervention of each constitutional judge who 
national law with Community legislation (...)”. 


55CJEU, C-298/87, Smanor of 14 July 1988, ECLILEU:C:1988:415, 1-04489. 


56CIJEU, C-298/87, Smanor of 14 July 1988, op. cit., par. 40: “The first of these 
conditions is that the result prescribed by the directive entails the attribution of rights 
to individuals. The second condition is that the content of those rights can be 
identified on the basis of the provisions of the directive. Finally, the third condition is 
the existence of a causal link between the breach of the obligation on the state and the 
damage suffered by the injured parties (...)”. C-91/92, Faccini Dori of 14 July 1994, 
op. cit., par. 27. 

57CJE, C-46/93 and C-48/93, Brasserie du Pécheur of 5 March 1996, 
ECLI:EU:C:1996:79, I-01029, par. 20 ss. 
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effectively guarantees the legislation of the Union®. 


Conformal interpretation through case law 
A dynamic possibility of conforming interpretation of the 
process of adaptation of domestic law to Union law does not 
prescind from the effectiveness of decisions in national courts. 
Thus, it happens that constitutional case law is always taken into 
consideration to represent in an essential way the national legal 
system unlike that of the Union. 
The investigation prospects can follow two different paths that 
will have as their final objective the recognition of the compliant 
interpretation of the laws with regard to the proper function of 
the national legal system with the law of the Union. 
In this regard, it is specified that through the old Granital ruling 
the CJEU has tried to give in an immediate and precise way an 
effectiveness to the law of the Union starting from the premise 
58CJEU, C-383/18, Lexitor Sp. z 0.0 v. Spdtdzielcza Kasa Oszcezednosciowo - 
Kredytowa im. Franciszka Stefczyka andothers of 11 September 2019, 
ECLI:EU:C:2019:702, published in the electronic reports of the cases, par. 13: “(...) 
established the partial non-fulfillment that the state legislator has incurred, it is not 
valid to object (...) that the only remedy for such non-fulfillment is constituted by the 
civil liability of the state (...) is true that (...) the antinomy between the national legal 
system and the directive cannot be resolved by resorting to a compliant interpretation, 
nor by resorting to the non-application of the national provision - since this is a 
horizontal dispute-, the injured private subjects will have no choice but to avail 
themselves of the civil liability of the state for commissive non-fulfillment, that is, for 
incorrect implementation of the directive (...) the initiative of the judge who raises 
questions of constitutional legitimacy before this Court, complaining, precisely in the 
presence of provisions without direct effect and given the impossibility of proceeding 
with a compliant interpretation, of the violation of the legislator's obligation to respect 


the constraints deriving from Italy's membership of the European Union, is on a 
completely different level (...)”. 
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that the European legal system has full effectiveness and follows 
in a coordinated, automatic and communicative way” a 
recognition of the compliant interpretation to an order of 
instruments, where the adaptation entrusts to the common judge 
and establishes possible interpretations of the normative text 
produced by the national bodies that must be compliant with the 
provisions of the Community. In such a way it “guarantees the 
observance of the Treaty of Rome and of the law derived from 
it”. 

Even before the introduction of the obligation by the CJEU, the 
structure of the relationship between the law of the Union and 
the norms produced by the national legislator is recognised, thus 
offering the interpreter an absorption of title that justifies his 
own solution of possible interpretations of the norm that is in 
accordance with the prescriptions of the organs of the Union. 
The applicability of the regulations and the domestic rule that 
conflicts with the law of the Union and the national judge thus 


applies the self-executing rule of the Union to: 


“(...) any resolution of the conflict on an interpretative basis (...) 
constitutional legitimacy for violation (...) conflict concerns a Union rule 
without direct effect and the national judge finds himself unable to resolve 
the conflict by way of interpretation (...) pronouncement of 
unconstitutionality of a domestic law (...) impossible to give constitutional 
interpretations (...) admissibility of the question raised by the referring judge 
on the assumption that the compliant interpretation proposed by the private 


59CJEU, joined cases C-10/97 to C-22/97 and Granital of 22 October 1998, 
ECLI-EU:C:1998:498, I-06307. 

60CIEU, joined cases C-10/97 to C-22/97 and Granital of 22 October 1998, op. 
cit., par. 3. 
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party was not “plausible” (...) emerges from the text of the contested 
provision (...) impossible to exclude the said conflict with the ordinary 
hermeneutic instruments permitted by the legal system (...)”. 


The consistent interpretation by the ordinary judge does not 
justify the maintenance of the effects of a rule that is 
incompatible with the law of the Union within the national legal 
system. Thus, an interpretation is recognized that is not in 
conflict with the rules of the Union that bind the national legal 
system aiming to avoid non-compliance with the obligations of 
the Union. 

Despite this interpretative antinomy, the legislator is not afraid 
to eliminate an illegitimate rule definitively since this confirms a 
complex in national law that continues to be in a state of 
ambiguity, uncertainty for the rules of law that are effective, 


applicable as cases under investigation, since: 


“(...) disapplication is a way of resolving normative antinomies that, in 
addition to presupposing the simultaneous validity of mutually conflicting 
rules, does not produce any effect on their existence and, therefore, cannot be 
the cause of any form of extinction or modification of the provisions that are 
the object of it, the need remains that the Member States make the necessary 
modifications or abrogations of their own internal law in order to purify it 
from any incompatibilities or disarmonies with the prevailing community 
rules (...) of the national legal system, this need is linked to the principle of 
legal certainty, on the community level, however, it represents such an 
essential guarantee to the principle of the prevalence of its own law over 
national law that it constitutes the object of a precise obligation for the 
Member States (...)”. 


If this were the case, doubts remain for the domestic judge 
regarding the possibility of interpreting a national provision in a 
manner consistent with Union law, which cannot resolve a 


conflict through immediate intervention. Thus, the question of 
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European compatibility constitutes a logical basis for a legal 
process that respects the constitutional rules of each country on 
the one hand and at the same time complies with Union law, 
which cannot resolve its own immediate intervention. 
Consequently, it is up to the judge a quo to resolve interpretative 
conflicts, who deems the purposes of the interpretative activity 
requested from the CJEU through a prejudicial mechanism and 
according to the inadmissibility of a question of legitimacy. 
The CJEU recognizes that the compliant interpretation has no 
obligation of reservation. The limits of the operation do not 
concern the eventuality and the interpretation to an open contrast 
with the provision, that is contra legem as well as the application 
that derives from effects in malam partem according to the 
criminal liability of the individual". 
The disapplication and the compliant interpretation thus comes 
to prohibit the limits that are connected in a unique way with the 
CJEU and in compliance with the fundamental principles of an 
order for the inalienable rights of the person. Thus, the 
application of a norm of the Union, through the compliant 
interpretation, puts in contrast the core of each constitution of 
61See in particular the Declaracién 1/2004 of 13 December 2004 of the Tribunal 
Constitucional of Spain. The case of 11 May 2005 of the Poland Constitutional 
Tribunal (Trybunat Konstytucyjny), K 18/04; of 14 March 2012 of the Austrian 
Constitutional Court (Verfassungsgerichtshof), U 466/11-18 e U 1836/11-13); of 27 
July 2006, n. 2006/540 DC and of 15 October 2021, n. 2021/940 QPC, of the Conseil 
constitutionnel which is affirmed that: “(...) transposition d’une directive ou |’adap- 
tation du droit interne a un réglement ne sauraient aller a l’encontre d’une régle ou 


d’un principe inhérent a l’identité constitutionnelle de la France, sauf 4 ce que le 
constituant y ait consenti”. 
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each Member State of the Union that is recessive and that 
respects the natural, competent norm that governs the case. 
A second perspective is connected with the compliant 
interpretation that guarantees constitutional norms that respect 
the law of the Union. As an exception is the hypothesis that 
makes it necessary to activate counter-limits, in case the judge 
considers the constitutional provisions suitable to ensure the 
primacy of the law. In such a way, it emerges that the CJEU 
diminishes the effectiveness and unity of the law of the Union in 
its territory”. 
The technicality of a compliant interpretation that resembles and 
is at a stage of similarity with the constitutional rules that adapt 
the constitutional norms with the law of the Union plays a role 
of a marginal nature in the domestic jurisprudence. A logical 
process seems to avoid the meaning of norms of a national 
nature that have as their objective to ensure the prevalence of a 
binding and external normative source. Thus, it is recalled that 
the compliant interpretation provides through a constitutional 
sentence a transformation that allows the entry of the norms of 
the Union into their own legal system. 

62CJEU, C-11/70, Handelsgesellschaft of 17 December 1970, 
ECLI:EU:C:1970:114, I-01125, par. 3. CJEU, C-399/11 Melloni of 26 February 2013, 
ECLI:EU:C:2013:107, published in the electronic reports of the cases. C-42/17 
M.A.S. and M.B. of 5 December 2017, ECLI:EU:C:2017:936, published in the 
electronic reports of the cases. C-481/19 Consob of 2 February 2021, 
ECLI:EU:C:2021:84, published in the electronic reports of the cases. CJEU, C-83/19, 
C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19 Asociatia “Forumul 


Judecatorilor din Romania” and others of 18 May 2021, ECLI:EU:C:2021:393, 
published in the electronic reports of the cases, par. 24. 
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In such a way, the constituents have understood and referred the 
use of the norm to principles of a programmatic nature of 
general value between European regional organizations that 
constitute a precise implementation”. 

Defining the relationship between domestic and European legal 
systems means identifying the provision that specifies the 
fundamental principles of the Union that exercise for the 
Member States normative competences with certain matters 
within the limits of the principle of attribution. 

In this case, we are not exactly talking about a consistent 
interpretation reaffirmed by the CJEU for each Member State 
that is free to establish the principle of procedural autonomy 
with procedural methods and jurisdictional remedies within its 
own legal system™. 

The absence of an extraordinary remedy allows the appeal of 


sentences that have violated the obligation to refer to Art. 267, 


63Sent. Frontini, cit., punto 4 CID: “(...) sufficient to consider the solemn 
declarations contained in the preamble to the Treaty, and the provisions concerning 
the principles (Articles 1 et seq.), the foundations (Articles 9 et seq.), and the policy of 
the Community (Articles 85 et seq.), to note how the institution of the EEC was 
determined by the common will of the Member States to ‘lay the foundations of an 
ever closer union among the peoples of Europe’, aimed at ‘ensuring through common 
action the economic and social progress of their countries, by eliminating the barriers 
which divide Europe’, and this with the specific intent of ‘strengthening the defences 
of peace and freedom, appealing to the other peoples of Europe, animated by the same 
ideal, to join in their efforts’, as well as ‘confirming the solidarity which binds Europe 
with the overseas countries, desiring to ensure the development of their prosperity in 
accordance with the principles of the Charter of the United Nations’. There can 
therefore be no doubt as to the full compliance of the Treaty of Rome with the 
purposes indicated in Article 1. 11 of the Constitution (...)”. 


64CJEU,  C-497/20, Randstad Italia of 21 December 2021, 
ECLI:EU:C:2021:1037, published in the electronic reports of the cases, par. 58. 
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letter 3 TFEU (Kellerbauer, Klamert, Tomkin, 2024) and to the 
related restrictive reading that is subsequently adhered to by the 
Constitutional Court as well as the effective pre-constitution of 
the judge who recognizes the right of the Union®. 
The orientation for the needs of the right of the Union provides 
an interpretation of the lack of jurisdiction to ensure the primacy 
of this right, which is based on articles of the national 
constitution. The remedies have the objective of guaranteeing 
and protecting individuals in the maximum protection of rights 
that cannot be addressed and which thus reveal the traditional 
jurisdictional nature of the system. Thus, the primacy of Union 
law now appears as a clear axiom where circumstances play a 
co-jurisdiction from the CJEU with the aim of applying the 
species of a natural national norm interpreted in a precise and 
correct manner. 
In our opinion, a compliant interpretation through the CJEU 
presents itself as an exegetic canon of the interpretation of 
national and Union law, as a heritage that acquires the same 
65CJEU, C-213/13, Pizzarotti of 10 July 2014, ECLI:EU:C:2014:2067, published 
in the electronic reports of the cases, parr. 59-63:“(...) “excess of judicial power”, 
which can be denounced by appealing to the Supreme Court for reasons relating to 
jurisdiction, as has always been understood, both before and after the advent of the 
Constitution, must therefore be referred only to the cases of absolute lack of 
jurisdiction, that is, when the Council of State or the Court of Auditors asserts its own 
jurisdiction in the sphere reserved to the legislator or the administration (so-called 
invasion or encroachment) (...) denies it on the erroneous assumption that the matter 
cannot be the object, in an absolute way, of jurisdictional knowledge (so-called 
retreat); as well as to those of relative lack of jurisdiction, when the administrative or 
accounting judge asserts his own jurisdiction on a matter attributed to another 


jurisdiction or, on the contrary, denies it on the erroneous assumption that it belongs 
to other judges (...)”. 
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jurisprudence of the CJEU considering that generic expressions 
lead to interpretation results that are different and that privilege 
the compliant meaning of Union law to the interpretation that 
the CJEU itself already provides. 

Dealing with disputes means resolving them within the scope of 
application of Union law. It highlights in a disciplined manner 
that the CJEU seeks to remedy the adaptation of provisions of 
the national judge, with the consequence of the disapplication 
and the compliant interpretation of a rule that is not endowed 
with direct effect. Thus, the system imposes on the judge an 
interpretation compatible with national and Union law within 
the perspective of compatibility and interpretation that is 
impossible when looking for a rule that is endowed with direct 
effect. 

It is valuable and precise for the domestic judge to base an 
interpretative element on the provisions that fulfill the obligation 
to adapt a national rule with the objectives of the Union. The 
compliant interpretation and the preliminary reference resort to 
this interpretation to formulate a national provision of a non- 
self-evident character to the solution of a normative antinomy in 
comparison with a national provision, where the supranational 
parameters and the absence of European jurisprudence use 
useful cases for the relative investigation in this regard (Lacchi, 


2020). 
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We recall the Pupino case where a compliant interpretation was 
recognized that did not entail an extension of criminal liability 
for individuals. In this case, there is no lack of episodes where 
the application raises problems of suspicious legitimacy 
concerning the production of effects in malam partem for the 
accused. Thus, for the CJEU the national rule also encounters 
rigorous limits relating to the prohibition of analogy that 
protects national rules as a fundamental principle of the 
domestic constitutional order. 

The literal content of a rule is not as clear as the compliant 
interpretation connected with the review of constitutional 
legitimacy, where many times the implementation of a directive 
as an interpretation of national law risks seriously compromising 
the achievement of the results sought, thus clarifying the 
obligation of a compliant interpretation. 

It is recognized that the directive produces legal effects that 
have even less legal relevance with respect to the direct 
effectiveness, a behavior that is substantiated in the 
duty/obligation of a national rule that considers the legal 
institutions as superimposable. 

The national judge uses the compliant interpretation for the 
judges of the Member States with regard to the provisions 
implementing a directive as a support that thus obliges the 


application of an interpretation of their own legal system and 
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justifying thus the limits of a national rule. 

An improper extended application of an object of conformity of 
the law of the Union is the only law of the legal system to which 
a judge belongs, excluding also the object of a law which 
produces from another Member State the obligation of the CJEU 
to a precise application of the principle of a compliant 
interpretation of the rules of a process at domestic level which 
does not register rules of a substantive nature which characterise 


its own national legal system. 


Concluding remarks 

The CJEU is in continuous dialogue with the supreme courts of 
each Member State of the Union that applies the principle of 
consistent interpretation. Thus, it is highlighted that the lack of 
an improper use of consistent interpretation leads to a lack of 
knowledge that is inherent to the legal system of the Union. The 
use of consistent interpretation as a constructive effort that 
resolves and limits individual cases wisely forces the extensive 
use of its possibilities, justifying that the application of the 
principle does not respond to canons that are pre-established by 
the CJEU itself. It is reiterated that consistent interpretation is 
not the only choice of representation that is convenient and that 
puts the discretion of the ordinary judge to limits regarding the 


relationship of functional hierarchy of a national legal system 
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with the law of the Union. Thus, a consistent interpretation 
prevents any normative conflict ensuring the adaptation of the 
national legal system to that of the Union. 

The adequate interpretation is an expression of a duty/right of 
conformity which thus imposes the primacy of the law of the 
Union as a good which does not forget and which 
simultaneously guarantees every constitution of the Member 
States of the Union. 

The reflections must be made from a prospective view that is 
relative to the development of the principle in question that is 
analyzed and is based on the jurisprudence of the CJEU. In this 
regard, we also recall the Poptawski II case where the Court 
itself tried to recognize a link between the principle of primacy 
and direct effectiveness among the effects that connect its 
application™. 

The effects linked to the disapplication consider as distinct the 
products of a norm that is endowed with a direct effect, such as 
that of exclusion, substitution, etc. (Tridimas, 2002; Figueroa 
Regueiro, 2002; Lenaerts, Corthaut, 2006)°’. The assimilation of 
effectiveness that creates problems in the majority of cases is 


necessary to avoid the disapplication of a national norm in 


66CJEU, C-183/18, Bank BGZ BNP Paribas of 4 March 2020, 
ECLI:EU:C:2020:153, published in the electronic reports of the cases. C-348/22, 
Competition and Market Authority (Municipality of Ginosa)of 20 April 2023, 
ECLI:EU:C:2023:301, not yet published. 

67CJEU, C-287/98, Linster of 19 September 2000, ECLI:EU:C:2000:468, I- 
06917, par. 57. 
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contrast with the impossibility of applying norms of the Union 
that are devoid of direct effects and as a consequence of a 
regulatory vacuum. 

Such approach takes into consideration hypotheses of an effect 
that excludes the offer of effective protection for individuals 
when the disapplication has as its opposite effect, suspensive 
state action and the non-application of an illegitimate domestic 
norm for the re-expansion of a national norm, where the judge is 
able to interpret in a compliant manner the norm of the Union 
that is devoid of a direct effect. 

The distinction between the recognition of exclusionary and 
substitution effect allows the national judge to make use of the 
compliant interpretation, when he immediately disapplies an 
illegitimate national rule as well as when such a rule of the 
Union is not self-executing. 

In this way, the conformity of a national legal system based on a 
set of national rules that make use of an adequate interpretation, 
is guaranteed and it also prevents the principle of a disapplied 
rule. In this way, the disapplication causes exclusionary effects 
that do not make the interpretation of domestic law compliant 
with an activity contra leggem, given that in this way the 
relative, main internal obstacle is removed, precluding the judge 
from making use of national rules that are present in the legal 


system but are compatible with the law of the Union. 
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The valorization and the compliant interpretation as a remedy of 
extra-contractual substitution against the state does not attest to 
a valid alternative remedy. The action for damages constitutes a 
subsidiary remedy as a last resort for every individual® and as a 
manifestation for the failures of states that are easily justified 
and that do not allow to adapt and preclude any form of precise 


and concrete protection”. 


68Conclusions of the Advocate General Tesauro in case C-46/93 and C-48/93, 
Brasserie du Pecheur and Factortame of 28 November 1995, ECLI:EU:C:1995:407, 
1-01029, par. 104. 

69Conclusions of the Advocate General Hogan in case: C-497/20, Randstad Italia 
of 9 September 2021, ECLI:EU:C:2021:725, published in the electronic reports of the 
cases, par. 80. 
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